STATE OF FLORI DA
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AGENCY FOR HEALTH
CARE ADM NI STRATI QON,
Petiti oner,
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VS.

SAN JUAN RETI REMENT
HOVE- UNLI CENSED,

Respondent .
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ELVI RA DEMDAM d/ b/ a
| NGLESI DE RETI REMENT HOME,
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RECOMMVENDED CORDER

Upon due notice, this cause canme on for a disputed-fact
heari ng on October 21, 1999, in Jacksonville, Florida, before
Ella Jane P. Davis, a duly-assigned Adm nistrative Law Judge of
the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Mchael O WMathis, Esquire
Agency for Health
Care Adm nistration
Fort Knox Building 3, Suite 3408D
Mail Stop 3
2727 Mahan Drive
Tal | ahassee, Florida 32308



For Respondent: Elvira Dendam Adm nistrator
| ngl esi de Retirenent Honme
732 Canp MIton Lane
Jacksonville, Florida 32220

STATEMENT COF THE | SSUES

1. In Case No. 99-2748, should Elvira Dendam d/b/a San
Juan Retirenent Honme, be administratively fined for operating an
unlicensed facility, and if so, in what anmount?

2. In Case No. 99-2755, should Elvira Dendam d/b/a
| ngl esi de Retirenment Home, be admi nistratively fined for
exceeding the hone's licensed capacity, and if so, in what
anmount ?

PRELI M NARY STATEMENT

Respondent, Elvira Dendam was notified by Petitioner,
Agency for Health Care Adm nistration (AHCA), in an
Adm ni strative Conplaint dated May 26, 1999, of its intent to
i mpose an admi nistrative fine in the anmount of $1000. 00 agai nst
Respondent, the licensee of an Assisted Living Facility (ALF),
I ngl esi de Retirenent Home, |ocated at 732 Canp MIton Lane,
Jacksonville, Florida, because Respondent exceeded its maxi num
|icensed capacity of 18 by one resident. (DOAH Case No. 99-2755)
Respondent was al so notified by the Agency in an
Adm ni strative Conplaint dated May 26, 1999, of its intention to
i mpose an admi nistrative fine in the anmount of $1000. 00 agai nst
her for operating an unlicensed ALF, San Juan Retirenent Hone, a
facility located at 6561 San Juan Avenue, Jacksonville, Florida.

(DOAH Case No. 99-2748)



Respondent requested a di sputed-fact hearing in both cases,
which were referred to the Division of Adm nistrative Hearings on
or about June 25, 1999. The two cases were consol i dat ed.

At the disputed-fact hearing, Petitioner presented the oral
testinmony of Robert Dickson and Joria Wl fe and had seven
exhibits admtted in evidence with regard to Case No. 99-2748,
and el even exhibits admtted with regard to Case No. 99-2755.
Respondent testified and had six exhibits admtted in evidence.
Several of Respondent's exhibits were sub-1abeled "A", "B" and
"C' for clarity.

Each party tinely filed Proposed Recomended Orders, which
have been considered. However, the Transcript was not filed
until Decenber 13, 1999, after both proposals. It has been
consi dered, al so.

FI NDI NGS OF FACT

1. AHCA is the state agency responsible for licensing and
regul ation of ALFs in Florida.

2. Respondent, Elvira Dendam operates both Ingleside
Retirement Hone and San Juan Retirenent Hone in Jacksonville,
Fl ori da.

3. Goria Wilfe is enployed by AHCA to inspect ALFs for
conpliance wth state and federal regulations for such

facilities.



4. Elvira Dendamis the licensee for Ingleside Retirenent
Home. The effective date of the |icense for Ingleside was
Cctober 27, 1997. |Its expiration date was COctober 26, 1999.

5. On April 26, 1999, Ms. Wl fe surveyed a facility doing
busi ness as San Juan Retirenent Hone due to a conplaint that San
Juan was operating as an unlicensed ALF.

6. During Ms. Wlfe's inspection, San Juan Retirenent Hone
had four residents, all of whom were being provi ded personal
services by the hone, including assistance with neals,
adm ni stration of nedications, and assistance with other
essential activities of daily living. Therefore, the San Juan
facility was being operated as an ALF on April 26, 1999.

7. In aletter dated April 27, 1999, AHCA inposed a
nmoratori umon adm ssions, effective April 26, 1999, on Ingl eside
Retirenent Home, because Ms. Dendam had an interest in Ingleside
Retirement Hone and an interest in San Juan Retirenment Hone,
whi ch was operating without a license. The noratoriumfor
I ngl eside was to remain in force until the unlicensed facility
(San Juan) ceased operation, and no residents could be readmtted
wi t hout approval of AHCA

8. On April 27, 1999, Ms. Wl fe's superior, M. Robert
Di ckson, recomended a $1, 000. 00 sanction, based on Ms. Wlfe's
report and because he believed that previous sanctions had been
recommended agai nst the Ingleside Retirenent Home within the

licensure period for the sanme type of deficiency. However, at



hearing, he did not specify any previous sanctions agai nst
I ngl eside, simlar or otherw se.

9. Elvira Dendamis the |icensed adm ni strator of |ngleside
Retirenent Home and shoul d have known of the | egal requirenment
that San Juan Retirenent Honme be |icensed.

10. Indeed, by her own adm ssion, Ms. Dendam had been a
nursi ng honme adm nistrator for four years, knew of the |icensure
requi renent, and had been attenpting to |license the San Juan
facility since at |east 60 days before the property was
transferred to her. San Juan was |icensed to another person at
the time Ms. Dendamtook it over. That prior |license had expired
i n Decenber 1998, and Ms. Dendam did not get San Juan Retirenent
Home licensed in her nanme until July 1999.

11. M. Dendam s exhibits support her testinony that much
of her license application paperwork for San Juan Retirenent Hone
was lost in the mail or within AHCA and that ACHA repeatedly
required that she re-submt the sanme docunents. However, she did
not establish that the Agency failed to grant or deny her
application within 90 days of subm ssion of all necessary
application items. The fact remains that on April 26, 1999, M.
Dendam was operating San Juan Retirenent Home without a valid ALF
license.

12. Although Ms. Dendam asserted that one or nore of the
San Juan residents were non-blood relatives who had lived with

her as fam |y nenbers since 1995, she offered no corroborative



evidence on this issue, and this assertion is not found to be
credi bl e.

13. M. Wife also participated in a May 4, 1999,
monitoring visit and survey of Ingleside Retirenent Hone. At
that time, she found Ingleside to be operating in excess of its
licensed capacity. |Ingleside Retirenent Hone is licensed for 18
residents, but in fact, had 19 residents on that date.

14. Ms. Wl fe personally reviewed residents, room by room
and made a census of Ingleside Retirenment Honme on May 4, 1999.
Her census shows that a nineteenth resident, S.W, had been
admtted to Ingleside in March 1999. M. Wlfe's investigation
reveal ed that this resident was not noted in Ingleside's
adm ssi ons/di scharge 1og. Despite argunents that this deficiency
constituted a Class Il violation, an A-004 "not classified"
deficiency was actually issued. (See ACHA Exhibit 4, page 3)

15. Ms. Dendam s explanation for the extra resident in
I ngl esi de Retirenent Hone was that she had taken in S.W at the
request of a case worker for the Departnent of Children and
Fam ly Services (DCF) as an energency placenment on a weekend for
a projected stay of only two to four weeks but that due to
unf oreseen circunstances, DCF had not renoved SSW tinely. It is
uncl ear fromthis record whether the patient, S.W, put the
census of Ingleside over 18 patients in March, the tinme that she
was first taken in. It is also unclear exactly howlong S W

caused Ingleside's census to exceed the 18 patients provided for



onits license, but as of May 1999, Ms. Dendam was providing care
for SSW and another Ingleside resident, J.J., wthout pay.

16. M. Dickson testified that he reconmended a $1000. 00
fine as a sanction for having the one extra resident in Ingleside
Retirenent Home on May 4, 1999, because of prior sanctions
recomended within the licensure period for the sanme type of
deficiency. However, the only simlar deficiency or sanction he
noted during his testinony was the |Ingleside noratorium which had
been based upon the lack of licensure of the San Juan facility.

17. By a letter dated May 7, 1999, AHCA notified the
Respondent of the findings supporting the inposition of a
nor at ori um at | ngl esi de.

18. Ms. Dendamtestified credibly that she noved S.W out
of Ingleside Retirenent Honme as soon as she was notified and that
she cl eared-out the four residents of San Juan Retirenent Home as
soon as possi bl e.

19. M. Dickson views both ALF citations very seriously
because operating an ALF without a |license can be prosecuted by
the State Attorney as a third-degree felony (see Section
400. 408(1)(b)-(c), Florida Statues, (Supp. 1998) and because he
views Ms. Dendamis long practice and licensure in the ALF field

to denonstrate her knowing and wllful disregard of the | aw



CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action, pursuant to Section 120.57(1), Florida Statutes.

21. Despite citations to other years' statutes provided
anong the exhibits admtted w thout objection and provided within
Petitioner's Proposed Recommended Order, the undersigned has
determ ned that the 1998 Supplenent to Florida Statutes 1997,
applies to the inspection dates herein of April 26, 1999, and
May 4, 1999.

22. Section 400.407(1), Florida Statutes (Supp. 1998)
provides that a |icense issued by AHCA is required to operate
an ALF in Florida.

23. Section 400.408 (1)(a), Florida Statutes (Supp. 1998),
renders it unlawful to own, operate, or maintain an ALF without a
i cense.

24. Section 400.408, Florida Statutes (Supp. 1998), further
provides in pertinent part:

(1)(f) When a licensee has an interest in
nore than one assisted living facility, and
fails to license any one of those facilities,
t he agency nay inpose a noratoriumon any or
all of the licensed facilities until such
time as the unlicensed facility applies for
| i censure or ceases operation.
25. Section 400.414, Florida Statutes (Supp. 1998) provides

in pertinent part:

(1) The agency may deny, revoke, or suspend
any |license issued under this part, or inpose



an admnistrative fine in the manner provided
in Chapter 120, for any of the follow ng
actions by an assisted living facility, any
person subject to | evel 2 background
screeni ng under s. 400.4174, or any facility
enpl oyee:

(m Know ngly operating any unlicensed
facility or providing without a |icense any

service that nmust be |icensed under this
chapter.

26. Rule 58A-5.033(3)(a), Florida Adm nistrative Code,
provi des for fines of $500-%$5, 000 for operation of an unlicensed
ALF.

27. The violation of operating an unlicensed facility at
San Juan Retirenment Honme has been proven by cl ear and convinci ng
evi dence, and the $1,000.00 fine sought by the Agency is
appropri ate.

28. Section 400.419(1)(a)-(d), Florida Statutes
(Supp. 1998), classifies the gravity of violations of ALFs.
Subsections (2) and (3) provide as foll ows:

(2) The agency nmay set and |levy a fine not
to exceed $1,000 for each violation which
cannot be classified according to subsection.
(3) In determining if a penalty is to be

i nposed and in fixing the anount of the fine,
t he agency shall consider the follow ng
factors:

(a) The gravity of the violation, including
the probability that death or serious

physi cal or enotional harmto a resident wll
result or has resulted, the severity of the
action or potential harm and the extent to

whi ch the provisions of the applicable | ans
or rules were viol at ed.



(b) Actions taken by the owner or
adm ni strator to correct violations.

(c) Any previous violations.

(d) The financial benefit to the facility of
commtting or continuing the violation.

(e) The licensed capacity of the facility.

29. Since the Agency assessed the extra resident of
I ngl esi de Retirenent Home, S.W, as an "unclassified" violation,
Section 400.419(2), Florida Statutes (Supp. 1998), applies.

30. Violation of the maxi mum|icensed capacity at |ngleside
Retirenent Honme has been proven by clear and convincing evi dence.
However, the fine sought by the Agency is excessive under the
ci rcunst ances, especially since (1) no harmto any resident was
proven, (2) Respondent was not profiting fromthe situation with
S.W, (3) Respondent was attenpting to license the San Juan
facility, (4) the length of tine the Ingleside facility was in
viol ati on was not established, and (5) no prior simlar sanctions
were clearly proven. The proposed sanction of $1000 shoul d not
be i nposed. A reasonable fine under all the circunstances at
I ngl eside i s $500. 00.

RECOVIVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it i s RECOMVENDED:
1. That the Agency for Health Care Adm nistration enter a

final order finding Respondent guilty of operating an unlicensed
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facility and inmposing an admnistrative fine in the anmount of
$1, 000 in DOAH Case No. 99-2748; and

2. That the Agency for Health Care Adm nistration enter a
final order finding Respondent guilty of exceeding her |icensed
capacity at Ingleside Retirenent Hone, and inposing an
adm ni strative fine in the anount of $500.00 in DOAH Case No.
99- 2755.

DONE AND ENTERED this 7th day of January, 2000, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of January, 2000.

COPI ES FURNI SHED

M chael O Mathis, Esquire
Agency for Health
Care Adm nistration
Fort Knox Building 3, Suite 3408D
Mail Stop 3
2727 Mahan Drive
Tal | ahassee, Florida 32308

El vira Dendam Adm ni strator

San Juan Retirenment Hone Un-Licensed
6561 San Juan Avenue

Jacksonville, Florida 32210
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El vira Demdam Adm ni strator
| ngel si de Retirenment Honme
732 Canp MIton Lane
Jacksonville, Florida 32220

Sam Power, Agency Cerk
Agency for Health
Care Adm nistration
Fort Knox Building 3, Suite 3431
2727 Mahan Drive
Tal | ahassee, Florida 32308

Julie @Gllagher, General Counsel
Agency for Health

Care Adm nistration
Fort Knox Building 3, Suite 3431
2727 Mahan Drive
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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